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In explaining its decision, rather than settle the residual confusion surrounding the meaning of testimonial after Crawford, 12 the Court further muddied the waters by failing to define analyst. As a result, the scope of the decision is difficult to discern. Furthermore, a vague footnote in the majority opinion states: "[W]e do not hold, and it is not the case, that anyone whose testimony may be relevant in establishing the chain of custody, authenticity of the sample, or accuracy of the testing device, must appear in person as part of the prosecution's case." 13 Thus, the flimsy rule set forth in Melendez-Diaz seems to be that an analyst must take the stand when a testimonial report is admitted into evidence, but exactly who an analyst is or what testimonial means is anybody's guess.
State and lower courts' interpretations of the holding are unsurprisingly narrow, with many finding testimonial reports to encompass a narrow range of documents.
14 Furthermore, lower courts tend not to dwell on exactly who constitutes an analyst, often allowing individuals other than those who actually prepare reports to be called to the witness stand. 15 The result is that modern Confrontation Clause jurisprudence has not changed much in the wake of Melendez-Diaz, which was initially thought to be a landmark case. 16 When the outcome of a case depends on the accuracy of forensic evidence, it seems that the confrontation rights of today's defendants are no more protected than they were before the Court decided this "landmark" case.
This Note argues that the Supreme Court's decision in MelendezDiaz is correct in that defendants should be able to confront the individuals who prepare the forensic reports used against them in criminal prosecutions. However, the Supreme Court's failure to define 12 This holding seemed to favor the perceived "reliability" of evidence while minimizing the value that the Court historically placed on face-toface confrontation.
26

B. Crawford v. Washington and Davis v. Washington Demand Live Testimony
The Court seemed to renew its old appreciation for face-to-face confrontation a quarter-century later in Crawford v. Washington. 27 The petitioner, Crawford, was charged with stabbing a man in the presence of Crawford's wife, Sylvia.
28
Crawford claimed self-defense and the government sought to admit an audio recording of Sylvia's conversation with police because her account of the events refuted her husband's selfdefense claim. 29 The Court reasoned that admission of the tape was erroneous because the Confrontation Clause "applies to 'witnesses' against the accused-in other words, those who 'bear testimony. '" 30 Sylvia, the Court reasoned, bore testimony because she made "'[a] solemn declaration or affirmation made for the purpose of establishing or proving some fact.'" 31 Because Sylvia admitted that she did not observe the victim with a weapon, the fact her declaration proved was that her husband did not act in self-defense. Melendez-Diaz began as a simple, "garden-variety" drug case with no particularly unique qualities. 38 The facts are fairly simple. In 2001, police acted on a tip of suspicious activity in a K-Mart parking lot. 39 An employee frequently received phone calls shortly before a blue sedan picked him up, and then the same car would return him to work. 40 As the tip predicted, police saw the employee get into a blue sedan, and it returned a short time later. 41 The officers searched the employee and found "a substance resembling cocaine."
42 Two other men in the car were arrested, including Luis Melendez-Diaz. 43 On the way to the station, the officers noticed the men fidgeting in the patrol car and later found bags of a white substance hidden in the back seat. 44 MelendezDiaz stood trial on charges of trafficking and distributing cocaine. 45 At trial, the court admitted the bags of what appeared to be cocaine accompanied by certificates of analysis stating: "'The substance was found to contain: Cocaine. ' The court allowed the admission of the reports without the analyst's testimony, and Melendez-Diaz was found guilty. 49 He appealed, arguing that the admission of the certificates violated his Sixth Amendment confrontation rights. 50 The Appeals Court of Massachusetts affirmed the district court's ruling. 51 The Supreme Court granted certiorari 52 and reversed the judgment, 53 concluding that the certificates were part of the "'core class of testimonial statements'" 54 that requires in-court testimony under the Court's holding in Crawford v. Washington.
55
In the majority opinion, Justice Scalia insisted that the Court straightforwardly apply Crawford to conclude that forensic science reports are testimonial documents and the analyst who prepared them must be available for in-court confrontation under the Sixth Amendment's directive.
56
The majority assured prosecutors that Melendez-Diaz does not require everyone who had a hand in the final preparation of the forensic report to testify: "[W]e do not hold . . . that anyone whose testimony may be relevant in establishing the chain of custody, authenticity of the sample, or accuracy of the testing device, must appear in person . . . ." 57 This footnote is frequently cited in the opinions of lower courts to justify an absence of analyst testimony.
58
The Supreme Court should clarify this footnote so that lower courts may not use it to skirt Melendez-Diaz's apparent requirement that analysts must testify, especially in light of current problems with forensic evidence. 
Credibility Problems Exist with Forensic Evidence
Forensic evidence is an essential tool used in criminal trials to separate the guilty from the innocent. 59 To accomplish this, of course, "[o]ur criminal justice system . . . must rest on facts." 60 While forensic evidence can bring facts to light, the current system suffers from a lack of standardization, which was recently analyzed in the National Academy of Science's (NAS) in-depth report on the current state of forensic evidence.
61
The Melendez-Diaz majority opinion repeatedly cited the NAS report, which is hailed as "one of the most important developments in forensic science since the creation of the first crime laboratory in this country." 62 The report "raises the worrisome prospect that the quality of evidence presented in court . . . can vary unpredictably according to jurisdiction." 63 Promoting reliability of forensic evidence and consistency among jurisdictions, therefore, appears essential. The report concludes that forensic science in the United States needs significant improvement. 64 Thus, courts must equip themselves to properly admit forensic evidence because, in the future, technology will play an increasingly larger role in criminal trials. 65 Unfortunately, MelendezDiaz, rather than becoming a tool to curb inconsistencies among laboratories, is creating a slew of inconsistencies in the courtroom. Justice Scalia, writing for the majority, cited a portion of the NAS report stating that "'[t]he forensic science system . . . has serious problems that can only be addressed by a national commitment to overhaul the current structure.'" 66 He concluded that cross-examination will allow defendants to showcase "an analyst's lack of proper training or deficiency in judgment." 67 At first blush, it appears that the Court intended the Melendez-Diaz holding to be quite broad, designed to help cure current deficiencies in forensic evidence. But according to Justice Scalia, the decision merely settles the question of whether the reports identifying the white substance as cocaine were testimonial and is a straightforward application of Crawford. 68 The majority explained that the certificates were created "'under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial,'" since the analysts were aware that the very reason the certificates were created was for use as evidence in a criminal case. 69 Therefore, he concluded, the certificates were testimonial under Crawford.
Strengthening Forensic Science in the United
70
While the Court's use of a "reasonable belief" standard necessarily invites judicial interpretation and discretion, a comprehensive definition of what constitutes a testimonial forensic report would, in contrast, tell lower courts exactly when an analyst must testify. Thus, by deeming the statements testimonial, the majority created an expansive gray area for judges who must decide whether a specific forensic report is testimonial, and, in turn, whether the analyst who created it must be called as a witness.
The majority stressed that the procedural goal of the Confrontation Clause is to assess the reliability of evidence. 71 Reliability is exceptionally important in the field of forensic testing, which is arguably neither neutral nor reliable in its current state. 72 The Court argued that its holding would increase reliability, at least when it comes to analysts who lie or exaggerate, and that " [c] The majority accurately pointed out that had the prosecution called the individuals who prepared the drug certificate to testify, the defendant in MelendezDiaz could have discovered the method the analysts used to reach their conclusion through cross-examination. 74 But because the Court failed to define analyst, even in a post-Melendez-Diaz world, many defendants do not have access to the person best able to attest to the reliability of forensic evidence admitted into evidence. 75 While the Court promoted the ideal of evidentiary reliability, 76 it could have better served this goal by clearly defining a procedure lower courts must follow.
Justice Kennedy's Dissent Predicts the Impact of the Majority's Failure to Define Testimonial and Analyst
In his dissent, Justice Kennedy pointed out that the majority incorrectly based its ruling on Crawford and Davis because neither case mentioned forensic analysis.
77 These cases present confrontation issues concerning witnesses who were present at the time of the crimes alleged, 78 while forensic scientists are generally not present during a crime's commission.
Furthermore, in Crawford and Davis, the statements at issue concerned events that occurred in the past. Forensic analysts, on the other hand, prepare their reports nearly contemporaneously with the observation of test results. 79 Finally, the testimonial statements at issue in those cases were given in response to interrogation, completely unlike forensic reports. 80 Justice Kennedy argued that this means the majority's cited precedents were readily distinguishable from Melendez-Diaz, 81 thus isolating a fundamental flaw in the majority's reasoning-old standards are not readily applicable to forensic evidence and analysts, which do not fit neatly into traditional concepts of evidence and witnesses.
Even if the majority opinion was properly rooted in precedent, the dissent showed that the ruling was written in a manner that makes it Rather than attempt to clarify testimonial himself, Justice Kennedy suggested that the term is not as important as the majority seemed to believe, analogizing modern-day analysts to constitutional-era copyists, whose affidavits were admitted into evidence without a confrontation requirement. 83 In other words, the dissent seemed to think that the majority's exaltation of testimonial evidence was a bit misplaced. While this theory ignores the starring role that the term testimonial played in pre-Melendez-Diaz confrontation cases, such as Crawford, it makes for an interesting observation-without specifying exactly what the definition of testimonial is for scientific evidence, the majority opinion left so much room for interpretation that lower courts can treat the work of forensic analysts as casually as that of glorified copyists.
The dissent next criticized the majority's failure to define analyst.
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Justice Kennedy predicted that some jurisdictions would require each of the many individuals involved in preparing a forensic report-each analyst-to testify in court. 85 The impact of such a requirement would be that if even one of these people is unavailable, "the Court has, for all practical purposes, forbidden the use of scientific tests in criminal trials." 86 Justice Kennedy unapologetically pointed out the majority opinion's leaps in logic regarding the terms testimonial and analyst. His "slippery slope" critique, while perhaps far-fetched, nonetheless emphasized that because the majority failed to fully define and limit the scope of its decision, substantial problems were bound to arise.
Unfortunately, many post-Melendez-Diaz decisions legitimize Justice Kennedy's prediction; the majority opinion provided states and lower federal courts insufficient guidance to decide when forensic reports are admissible in court without live testimony. 87 The result is that confrontation rights are not sufficiently protected in the modern scientific era. 
A. Courts Deem Many Categories of Forensic Reports Nontestimonial
Melendez-Diaz's incomplete articulation of testimonial gives courts great leeway to decide that various types of forensic evidence do not fall under the scope of the Court's holding. Therefore, many defendants do not have the opportunity to confront the analyst who reported evidence via cross-examination. Interestingly, soon after the Supreme Court decided Melendez-Diaz, courts immediately began to distinguish several categories of reports from other testimonial documents. 88 Courts have now generally converged, and when dealing with many different types of evidence, the original analyst usually need not testify. 89 The reporting analyst is so seldom required to testify, in fact, that it seems courts are taking liberties with Melendez-Diaz's confusing language to justify admitting evidence in a convenient manner, rather than in the way that will best protect defendants' constitutional rights.
Among the reports declared by state and lower courts to be nontestimonial are military drug test results, 90 certificates of accuracy for speed radar devices, 91 and records for breathalyzer machines. 92 Some courts even find defendants' requests to examine reports related to the functionality of breathalyzer machines to be so overly broad and burdensome that such reports are not discoverable.
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Courts' justifications for finding reports nontestimonial vary. For example, the Illinois Court of Appeals determined that autopsy reports are nontestimonial because they are business records and do not prove an element of the offense at issue. 94 The Indiana Court of Appeals took a different approach, finding the certificate of accuracy for a breath-testing machine in a DUI case nontestimonial because it was not prepared for a single defendant and was not a formal affidavit. With various avenues to declare reports nontestimonial available to courts, the scope of Melendez-Diaz is, in practice, extraordinarily narrow. If the Supreme Court's motive is truly to give defendants the opportunity to cross-examine analysts to unveil "an analyst's lack of proper training or deficiency in judgment,"
97 Melendez-Diaz's lackluster requirements fail to empower defendants as intended.
B. Melendez-Diaz's Failure to Define Analyst Prompts Courts to Admit Results of Forensic Reports Without Accompanying Testimony of the Author
Even when courts recognize reports as testimonial, which would seem to require the author's appearance per Melendez-Diaz's holding, numerous states allow individuals other than those who actually perform forensic reports to take the stand. 98 Thus, contrary to Justice Scalia's promise that defendants can cross-examine analysts to bring to light a lack of knowledge or to uncover a poor decision, 99 few post-MelendezDiaz defendants have a meaningful opportunity to do so.
In Pendergrass v. Indiana, the Indiana Supreme Court was one of the earlier courts to hold that the expert testimony of a supervisor may replace the testimony of the person who created a report. 100 The court admitted testimony of a laboratory supervisor regarding the DNA analyses conducted by her employee instead of the employee herself.
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The court reached its decision because "[t]he laboratory supervisor who took the stand did have a direct part in the process by personally checking [the employee's] test results," meaning that the supervisor was able to verify the tests' accuracy, the standards followed in the lab, and whether the analyst followed those standards.
102
However, questioning a laboratory supervisor will probably not yield as much information as calling the person who actually conducted the tests to testify. In Pendergrass, defense counsel asked the supervisor which of two tests were conducted first.
103 She responded, "'I don't have any knowledge of that.'" 104 When asked whether "anything indicated a difficulty in creating the DNA profile,"
105 she had to review the tester's notes, which were not admitted into evidence.
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The supervisor's testimony allowed for potentially unreliable evidence in three ways: (1) the supervisor was unfamiliar with the exact testing procedure, (2) she was unaware of whether the analyst encountered problems, and (3) the notes she reviewed were not admitted into evidence. Thus, the Pendergrass court set a bad precedent by admitting less-than-reliable evidence. First, that the supervisor was unfamiliar with the order in which the tests were performed calls into question the accuracy of the court's assertion that she was familiar enough with the standard operating procedures in the laboratory to tell whether the analyst deviated from those procedures.
107 Second, had the supervisor been aware of a specific problem with the report, the defense attorney could have been put on notice of a potential error and explored that topic further. Presumably, the analyst herself would have been better able to assist the defendant in obtaining this information than her supervisor. Finally, because the notes upon which the supervisor based her opinions were not admitted into evidence, the defendant and factfinder were deprived of the opportunity to compare the supervisor's interpretation of the notes with the notes themselves. The supervisor may have misread or misunderstood the notes, while the analyst herself would have been better able to explain exactly what happened during the tests. 
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Other courts allow laboratory supervisors to testify in the actual analyst's stead. In State v. Dilboy, the New Hampshire Supreme Court sanctioned this method by taking a particularly narrow view of the Melendez-Diaz rule, stating that it addresses only a very "'narrow category of testimonial statements,'" which is limited to "'ex parte outof-court affidavits of laboratory analysts regarding . . . drug tests. '" 108 In Dilboy, the defendant challenged the court's decision to allow testimony of a laboratory supervisor-who testified that various drugs, including cocaine, were found in Dilboy's blood and urine-because the supervisor did not perform the tests. 109 In allowing the supervisor's testimony, the court noted Melendez-Diaz's oft-quoted disclaimer: "[I]t is not the case[] that anyone whose testimony may be relevant in establishing the chain of custody, authenticity of the sample, or accuracy of the testing device, must appear in person as part of the prosecution's case."
110
Many other courts have held that, under Melendez-Diaz, the Confrontation Clause does not require the analyst who completed a forensic report used against a defendant to appear to testify. 111 As courts skirt Melendez-Diaz's apparent requirements, the idea that the person who prepared the records should be the same person who is called to the stand has all but vanished. For example, in Haywood v. State, a case involving a drug affidavit very similar to that in Melendez-Diaz, a lab supervisor's testimony was admissible on the grounds that she had reviewed the technician's work for accuracy.
112
Eliciting testimony from laboratory supervisors is not uncommon, and courts are quick to demonstrate that this practice is consistent-or, at least, not inconsistent-with Melendez-Diaz. For example, the Georgia Court of Appeals reasoned, "Melendez-Diaz specifically did not decide . . . whether the technician or chemist who actually performed the tests must testify at trial."
113 To justify its conclusion, the court cited Justice Scalia's famous footnote promising that it is not necessary for anyone possessing relevant information regarding forensic reports to testify. Defendants should have the unequivocal right to confront witnesses who present scientific evidence against them in criminal cases, but the majority diminished this right with its faulty reasoning. Its use of poorly defined terms gives lower courts too much leeway when deciding how far the Confrontation Clause extends. As stated above, Justice Kennedy's fear that the majority gives states little guidance in implementing the new standard 115 has indeed materialized. Courts seem to dodge the burden of requiring in-court testimony whenever possible.
On the other hand, some courts properly apply Melendez-Diaz and require analysts to appear to attest to forensic records. 116 The rationale such courts employ is that "the United States Supreme Court has explicitly ruled that admission of such certificates without testimony from the authoring analyst violates the Sixth Amendment right to confrontation" 117 or that, in the wake of Melendez-Diaz, "a defendant's Sixth Amendment right is violated when the defendant is not allowed to confront the person who created the lab report used at his trial." 118 Note that these courts are not interpreting Melendez-Diaz to mean that defendants have a Sixth Amendment right to merely confront someone but, very specifically, to confront analysts who prepare evidence against them. If Melendez-Diaz left room for substitute analysts' testimony, the Court should have specified how far attenuated the testifying analyst may be from the person who actually created the report. Better, the Court should have firmly ruled that there can be no substitutions.
Analysts Are Not Interchangeable
Even when documents are declared testimonial, almost universally, state and lower courts allow the testimony of experts in place of analysts' when the substitute analysts (1) draw their own conclusions 119 and (2) do not merely read from the primary analysts' reports. 120 These appallingly minimal requirements do nothing to remedy the vast problems documented in the NAS report cited by Justice Scalia. 121 The Supreme Court should revisit the issue and seal the holes in its logic-particularly in the exceptionally leaky first footnote, which lower and state courts are tapping again and again to justify implementing minimal standards.
The Melendez-Diaz majority claimed that the ruling would enable defendants to test the reliability of analysts' work. 122 Therefore, courts should not allow an expert or some other individual to testify in lieu of the analyst who actually prepared a report. While expert testimony could allow defendants to confront someone regarding laboratory results and may enable a defense attorney to uncover an error in the report during cross-examination, this possibility will not promote evidentiary reliability to the same extent as confronting the analyst herself. When an analyst lies to make a report appear accurate or makes a mistake during her analysis, an expert who reviews the records may have no way to expose the error. Allowing testimony from substitutes-such as laboratory supervisors, co-workers, or independent experts-sets a dangerous precedent. Even top experts in their fields are not omniscient and cannot tell the fact-finder with full certainty what transpired during the testing period. Maybe the analyst herself can.
On the topic of forensic reports, a Michigan defense attorney aptly noted, "'You literally have to look at the science and challenge the science that's out there. '" 123 This statement was in response to the closure of a Detroit laboratory after error rates on forensic reports were found to be as high as ten percent. 124 The Melendez-Diaz majority could have avoided considerably diminishing defendants' rights had it ventured to make such a clear statement. It did not. And lower courts are seizing the opportunity to interpret the rule in the most convenient way possible, even if that means the problems cited in Melendez-Diaz persevere at the least and, at the worst, become substantially more damaging to defendants' rights as forensic evidence is used increasingly in the courtroom. 126 
Ignoring Evidentiary Problems Promotes Evidentiary Unreliability
Many types of forensic evidence are used in courts on a regular basis, including fingerprints, DNA and other biological evidence, controlled substances, shoe prints and tire tracks, ballistics, hair and fibers, paint and coatings, and document analyses. 127 As courts determine whether various types of reports are testimonial, the current trend allowing substitute analysts to testify is spreading throughout the entire field of forensic science. 128 This result is incompatible with Melendez-Diaz's general message that analysts must be available to testify on the accuracy of forensic evidence.
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While "science has always been marked by upheaval as it evolves and transforms itself through discovery," 130 scientific breakthroughs come quickly and technology advances at increasingly rapid rates. In contrast, the law has a reputation for resisting change, always a step behind science.
131
When science and law come together to prove a defendant's guilt through forensic evidence, the law must keep pace with science to ensure the reliability of this evidence. The law does not enjoy the same luxury as science; it cannot afford to endure upheaval.
Melendez-Diaz created upheaval by opening the door to evidentiary unreliability. As demonstrated above, courts tend not to require the person who actually prepared scientific reports to explain the procedures behind those reports and the conclusions the reports contain, permitting otherwise inadmissible reports on the theory that confrontation rights are protected when substitute analysts take the stand and testify as to the accuracy of another's work. Even if this person must be certified as an expert or otherwise considered qualified to interpret the report, this individual was not present when the test was conducted. Certainly, however, the solution is not to require every expert to pull a drug test kit out of his pocket--such requirement would make a mockery of a constitutional guarantee. Judicial efficiency may be promoted when analysts can remain in the laboratory instead of being hailed into court, but, as Justice Scalia emphasized, "The Confrontation Clause . . . is binding, and we may not disregard it at our convenience."
132
IV. CONCLUSION
The Supreme Court should revisit the issue of the Confrontation Clause's applicability to forensic evidence, paying close attention to the special evidentiary problems demonstrated in the NAS report. A lack of national standardization makes it extremely important for every piece of forensic evidence to receive close scrutiny. Until those national standards are in place, the Supreme Court must work to ensure that defendants have every opportunity to check the reliability of this type of evidence. The first step is to ensure that the person who created the evidence is available for questioning. Thus, the holding in MelendezDiaz is correct, but the opinion itself is riddled with escape hatches that detract from what the opinion is really about-the right to confrontation. For defendants to fully benefit from Sixth Amendment guarantees, the Supreme Court should clarify what is meant by testimonial. The Crawford Court left this task for "another day." That day should have arrived on June 25, 2009--the day Melendez-Diaz was decided.
Testimonial documents should include all forensic reports, not just those in affidavit form. And simply replacing the report with the testimony of an analyst who had nothing to do with preparing the report is not a viable solution. The greatest problems left unresolved by the opinion spring from the ambiguous term analyst. In revisiting the issue, the Court should specify that the analyst must be the person who actually completed the forensic report admitted into evidence, not a co-worker, not an "expert," not simply a living, breathing person capable of giving an opinion based on the reports of another. Otherwise, cross-132. Melendez-Diaz, 129 S. Ct. at 2540 (emphasis added).
